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1 Introduction

The Australian Herbert Smith Freehills
Kramer Employment, Industrial Relations
and Safety team help our clients achieve
success across the full range of
workplace issues.

In truth, the legal and social environment
has never been more complex for
employers. Issues of workplace relations,
industrial relations, social expectations
and risk management are far more
interconnected than ever before.

One of the primary changes we have
seen across our client base has been the
merging of responsibilities across internal
teams. It is now routine that the IR team,
HR or P&C teams work closely with the
safety team, the reportable conduct
hotlines and other legal functions. This is
to set overall strategies for legal
compliance and achieve corporate
objectives, but also to respond to claims
and regulatory interventions.

It is in this cross-functional context that
we are making this annual guide available
to you. We hope you find it a useful
reference tool across the full range of
employment topics which impact your
role. Given legal developments, many of
the chapters in this Guide have been
refreshed and updated from last year. We
have taken into account the most recent
reforms across Australian State and
federal laws, as well as drawing on the
leading cases and decisions which
continue to shape the employment
relationship in Australia.

HERBERT SMITH FREEHILLS KRAMER

Resilience is key, but flexibility
is challenging

2025 showed us that the global
marketplace for Australian goods and
services is increasingly complex, and
there is every reason to think that 2026
will be more of the same.

There are good opportunities for
employers who are able to shape their
workforce to improve productivity.
Those who are unable to build internal
resilience through change and growth
will fall further behind. In this context,
the macro-policy settings for
Australian workplaces can give
contradictory messages.

The pace of change to workplace law has
not abated over recent years, and the level
of regulatory activity and intervention is
as high as it has ever been. Changes made
at the federal level in recent years
lessened flexibility for employers to make
changes to workplace conditions, and the
impact of this manifested in 2025, and will
increase in this coming year. There does
not seem to be any sign that these
changes will be reversed, and if anything,
the discussions at the political level speak
of more regulation and more enforcement
for non-compliance.

For businesses with a global reach, at its
worst this might make the Australian
market less appealing for investment or
for growth. However, we have seen many
examples where thoughtful strategic
planning, workforce engagement and
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clear leadership can be used to great
effect and can build business resilience in
spite of these external factors. All of this
rests on a clear understanding of the legal
landscape affecting Australian
workplaces, a sense of innovation and a
focus on growth.

The light is shining on internal
workplace issues

Across the year, we have undertaken or
managed a range of workplace
investigations for our clients, and this is

a core part of the support we are able

to provide. Hardly a day has gone by in
2026 where one employer or another has
not been in the financial papers as a result
of a some culture or conduct issue at a
senior level. Scrutiny on executives and
boards is acute.

When we assist clients with these
investigations or reviews, they might have
arisen as a result of whistleblower
concerns, workplace complaints, or as a
result of a desire by a business to
understand more about its workplace
culture and performance. These
investigations are nearly always
multi-faceted and complicated. They
often feature intersecting workplace
rights and responsibilities, including the
emerging language of managing
psychosocial-risk in the workplace.

Historically, these investigations were
often focussed on a single issue or
concern and were solely for a limited
internal audience of decision makers.
What has changed over recent years has
been the understanding that these
investigations or reviews form part of the
arsenal available to businesses to seek to
effect change or raise internal awareness
of issues. In some cases, these reviews

are made public, even if they do not tell an
entirely favourable story about historical
conduct. Obviously, how these reviews
are framed and undertaken is essential

to that success, and for avoiding
unintended impacts.

Contemporary employment, IR and safety
practitioners should understand the role
that these investigations and reviews can
play and invest in the capability of their
internal teams and understanding the skill
set of their external partners and

legal advisors.

The stakes are high for senior
business leaders, and they
need support

Readers of this Guide will observe that
one of the common features of the
regulatory environment across a number
of issues is the potential for senior officer,
executive or board liability for
non-compliance or breaches.

This cohort of senior business leaders
have been placed at the centre of
compliance across areas like workplace
safety, wage compliance, gender equality
and anti-harassment expectations. Many
of the penalties for not meeting these
duties are criminal in nature, and there is
a strong willingness of Australian
regulators to pursue individuals for
non-compliance.

There are great opportunities here for
safety, IR, HR or P&C teams to directly add
value at this C-suite and board level. These
roles can now be squarely seen as strategic
partners to the executive and the board,
and there is something exciting about this
opportunity for those teams to have a seat
at these tables with confidence.
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Thank you

| am very proud to introduce our 2026
Guide to Employment and Workplace
Relations in Australia. The Guide is
written with the needs of you, our clients,
in mind.

If you are reading this in hard copy, please
note that an electronic and fully
searchable version is also available.

It is a lot of hard work, but we treat the
production of this Guide as a privilege.
We make it available in recognition of
the premier place held by Herbert Smith
Freehills Kramer in the field of Australian
employment law, industrial relations and
workplace safety. Our firm has remained
the national leader in this field over
many decades.

HERBERT SMITH FREEHILLS KRAMER

The investment we make in our clients
and the development of our lawyers
across our Australian offices is hopefully
apparent from the breadth of content in
our 2026 Guide, and it is all possible
because of the support of our wonderful
clients, both large and small businesses.

On behalf of all of our team, thank you
for your ongoing support and enjoy
the Guide.

Steve Bell
0 Managing Partner (APAC)
Employment, Industrial
Relations & Safety
T +61 39288 1236
M+61 419 351 022
steve.bell@hsfkramer.com
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2 An overview of employment
regulation in Australia

Overview

Employment and workplace relations
matters in Australia are governed by a
range of state and federal laws. These
cover areas such as minimum terms and
conditions of employment, work health
and safety (WHS), privacy, discrimination,
superannuation, public holidays and
various types of leave.

The terms and conditions of employment
and industrial relations obligations of
most employers are regulated at the
federal level under the system established
by the Fair Work Act 2009 (Cth) (FW Act).

However, certain employment-related
matters continue to be regulated at the
state and territory level.

This introductory chapter provides a
general overview of employment
regulation in Australia.

State and federal systems of
regulation

Although the FW Act is the primary
legislation governing employment in
Australia, employers need to be aware of
certain matters that are still the
responsibility of each state and territory,
and understand how the two levels of
regulation interact.

The FW Act generally 'covers the field'
and overrides state and territory laws that
deal with the same subject matter.

However, certain matters are specifically
excluded from the scope of the FW Act.

These matters include:
» workers' compensation
» work health and safety

* |long service leave (other than for a
limited number of employees who have
a preserved award-or
agreement-derived long service leave
entitlement), and

« equal opportunity and discrimination.

Most, but not all, employers are covered
by the federal system.

Employers who are not "constitutional
corporations' (trading, financial and
foreign corporations) and certain federal
and state government bodies will not
necessarily be covered by the substantive
provisions of the FW Act. A corporation
will be considered a trading corporation if
it engages in 'substantial or significant’
trading activities. State and territory
industrial laws regulate employers not
covered by the FW Act.

National Employment
Standards

The National Employment Standards
(NES) are 12 minimum conditions of
employment which apply to all employees
covered by the FW Act.
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The 12 minimum conditions of employment that comprise the NES are set out in the

table below.

STANDARD

Hours of work

GENERAL EXPLANATION

maximum 38 'ordinary' hours each week plus 'reasonable’
additional hours

Flexible working arrangements

can be requested by employees who are parents, carers, have
a disability, are aged 55 or older, are experiencing family and
domestic violence, provide care or support to a family
member who is experiencing family and domestic violence,
or are pregnant

Casual pathway to permanent
employment

a process for employees to change from casual to permanent
(ongoing) full-time or part-time employment

Parental leave

up to 52 weeks of unpaid parental/adoption leave and related
entitlements, with the ability to request a further 52 weeks'
unpaid leave

Annual leave

4 weeks paid annual leave per year, with an extra week for
shiftworkers

Personal/carer's leave,
compassionate leave, and family
and domestic violence leave

10 days of paid personal (sick/carer's) leave per year plus
2 days of unpaid carer's leave per occasion required

2 days of paid compassionate leave per occasion required

10 days' paid family and domestic violence leave per year

Community service leave

leave to engage in eligible community service activities (eg
jury service and voluntary emergency management activities
such as fire-fighting)

Long service leave

entitlements are per state and territory long service leave
legislation (other than for a few employers who are subject to
preserved award and agreement entitlements)

Public holidays

the right to be absent from work without loss of pay on public
holidays and the right to refuse to work on a public holiday on
reasonable grounds

Notice of termination and
redundancy pay

dependent on length of service and age, up to 5 weeks' notice
of termination and up to 16 weeks' redundancy pay

Fair Work Information Statement
and Casual Employment
Information Statement

must be issued to certain employees to provide information
about conditions of employment

Superannuation contributions

to pay superannuation contributions (12% in 2025-2026) of
an employee's ordinary time earnings
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Some NES entitlements are tied to
employment status (ie whether the
employee is engaged on a permanent
or casual basis) or length of service
(eg parental leave, requests for flexible
working arrangements, notice of
termination and redundancy pay).

The NES also include rules about how
these entitlements apply in practice

(eg when annual leave can be taken, what
documentation is required for personal
leave, whether the leave is paid or unpaid
etc). Further information about the NES
and these rules can be found in Chapter 3,
'National Employment Standards..

All enterprise agreements must comply
with the NES, and all modern awards are
underpinned by the terms of the NES.
Common law contracts of employment are
also subject to the NES. As the provisions of
the NES are statutory minimum terms of
employment, they cannot be contracted
out of, traded off or bargained away.
However, employers and employees are
free to negotiate other terms and conditions
of employment not covered by the NES or
that are more generous than the NES.

Minimum wages
How are minimum wages set?

Minimum wages, including casual
loadings, are set and adjusted by the
Expert Panel of the Fair Work Commission
(FWC) on an annual basis.

The 2024 - 2025 wage review

Following the 2025 Annual Wage Review,
the Expert Panel:

* increased the national minimum wage
for adults not covered by a modern
award by 3.5% to $948.00 per week
(based on a 38 hour week) or
$24.95 per hour

* increased minimum award wages by
3.5%, and

» maintained the casual loading for award/
agreement-free employees at 25%.

For further information on award-specific
minimum wage increases refer to

Chapter 4, 'Modern Awards'. Employers
should consult the wages provisions of any
applicable modern award to determine the
minimum wages for their employees.

The role of modern awards
What are modern awards?

Modern awards are industry or
occupation-based instruments which
establish a safety net of terms and
conditions of employment that
supplement the 12 minimum conditions of
employment set out in the NES. Modern
award terms are limited to the 12 matters
covered by the NES, plus a further 10
terms and conditions of employment.

While awards were once the main source
of regulation of employee terms and
conditions, since the early 1990s,
Australia's industrial relations landscape
has been progressively reformed to make
enterprise agreements the main focus.
Since that time, awards have been
intended to be a minimum safety net only,
with enterprise bargaining being the
primary means of bargaining for higher
terms and conditions of employment.

That being the case, not every employer
and employee will be covered by a
modern award (as they may not fall within
the scope of the 'coverage' provisions of
the modern award), and awards do not
apply to employers or employees who are
covered by an enterprise agreement.
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Importantly, an enterprise agreement
must leave all employees covered by it
better off overall under the terms of the
enterprise agreement compared to the
relevant modern award that would have
otherwise applied to them (see below
section on the 'Better Off Overall Test
(BOQT), for further information).

Minimum wages and modern
awards

Each modern award includes terms dealing
with minimum wages and skills-based pay
scales for employees covered by the award.
The minimum wages in modern awards are
adjusted each year following annual wage
reviews conducted by the Expert Panel of
the FWC, as noted above.

For further information refer to Chapter 4,
'Modern Awards'.

Enterprise agreements
What are enterprise agreements?

Enterprise agreements are collective
agreements made by employers and their
employees under the FW Act. In most
cases, employees are represented by
unions which are allotted legal status as
'bargaining representatives'.

All enterprise agreements can operate
alongside common law contracts of
employment, however a contract of
employment can only supplement (not
undercut) enterprise agreement terms
and conditions.

Sweeping changes to the enterprise
bargaining regime in the FW Act were
introduced following the passage of the
Fair Work Legislation Amendment (Secure
Jobs, Better Pay) Act 2022 (Cth). For
further information refer to Chapter 11,
'Enterprise Bargaining'.

HERBERT SMITH FREEHILLS KRAMER

Better off overall test (BOOT)

To be approved by the FWC, all enterprise
agreements must pass the BOOT. Under
the BOOT, each employee covered by an
enterprise agreement must, on balance, be
better off overall than they would be under
the applicable modern or enterprise award.

The BOOT allows award conditions (but
not NES conditions) to be traded off or
modified as long as the total remuneration
and/or benefits received by the employee
under the proposed enterprise agreement
leaves them better off overall than if the
relevant award applied. The test is applied
strictly by the FWC.

Labour hire and 'same job,
same pay’

The FWC has power to make 'regulated
labour hire arrangement orders'. These
orders, which were first able to come into
effect from 1 November 2024, require
labour hire workers to be paid in
accordance with enterprise agreements
that apply to the same kind of work
performed by the labour hire workers if they
were directly employed by the 'host’
company they are supplied to. Hosts must
also provide sufficient payroll information to
employers of labour hire workers to enable
them to comply with their new payment
obligations, and the FW Act introduces
penalties for businesses who attempt to
avoid the scope of the FWC's new powers.

For further information refer to Chapter 23,
'Labour Hire'.

Minimum standards for
'employee-like’ workers

The FW Act contains provisions providing
a new framework of protections for
‘'employee-like’ workers in the gig
economy and road transport industries,
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including powers for FWC to make
minimum standards orders similar to
modern awards.

For further information refer to
Chapter 24, 'Gig-economy and road
transport operators'.

Industrial action

When can employees take lawful
industrial action?

Employees can only take lawful industrial
action where certain procedural
requirements are met. These
requirements include that:

« they are genuinely trying to reach
agreement about permitted matters

* the nominal expiry date of any existing
agreement has passed

the industrial action has been authorised
by a protected action ballot, and

* the required written notice of the action
has been given to the employer.

What can employers do if
employees take unlawful
industrial action?

Where employees take or threaten
unlawful industrial action, their
employer can seek an order from the
FWC that the industrial action stop, not
occur or not be organised.

In certain circumstances, action may also
be available in the Federal Court of
Australia or state/territory courts.

Can employers pay employees
who take industrial action?

No. In almost all cases it remains unlawful
for an employer to pay employees who
take industrial action, whether or not the

industrial action is lawful. Special rules
apply to the payment of employees who
participate in lawful partial work or
overtime bans.

If employees engage in any type of
'unprotected' industrial action, the
employer must deduct a minimum of

4 hours' pay from participating employees.
This applies even if the length of the
industrial action is shorter than 4 hours.

For further information refer to Chapter 12,
'Responding to Industrial Action'.

Bullying

The federal anti-bullying jurisdiction
empowers a 'worker' who reasonably
believes that they have been bullied at
work to apply to the FWC for an order that
the bullying stop.

The definition of 'worker" is not limited to
employees. It includes an individual who
performs work in any capacity, including
as a contractor, a subcontractor, an
outworker, an apprentice, a trainee, a
student gaining work experience, or
avolunteer.

A person is 'bullied at work' if an
individual repeatedly behaves
unreasonably towards the worker, and
that behaviour creates a risk to the
worker's health and safety. The legislation
makes it clear that reasonable
management action carried out in a
reasonable manner is not taken to be
bullying behaviour.

Although the FWC does not have the
power to impose a financial penalty on an
employer, or otherwise award any
monetary compensation to an applicant,
the types of orders it can make to prevent
the bullying from occurring are extremely
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broad. A failure to comply with a bullying
order can attract civil penalties.

For further information refer to
Chapter 10, 'Bullying".

Transfer of business

The FW Act regulates what happens
when an employee takes up employment
with a new employer as part of a 'transfer
of business'. These rules are broad and
have been designed to maintain
employees' terms and conditions of
employment when the employee and their
work are transferred to another entity,
including within a corporate group.

The key consequence of a transfer of
business under the FW Act is that any
applicable industrial instruments will
transfer to the new employer and apply to
the transferring employees, unless the new
employer obtains an order from the FWC
that this will not occur. A transfer of
business also has implications with respect
to the new employer's recognition of a
transferring employee's prior service and
leave entitlements with the old employer.

What is a transfer of business?

The transfer of business rules under the
FW Act will only be triggered if:

one or more employees of one
employer (the old employer) cease
employment with the old employer and,
within 3 months, commence
employment with another employer
(the new employer)

the transferring employees perform the

same or substantially the same work for
the new employer as they performed for
the old employer, and

there is a 'connection’ between the old
employer and the new employer.

HERBERT SMITH FREEHILLS KRAMER

A 'connection’ will exist where:

« there is a transfer of assets from the old
employer to the new employer

« the old employer outsources work to
the new employer

* the new employer ceases to outsource
work from the old employer (commonly
referred to as 'insourcing'), or

* the old employer and the new employer
are associated entities.

For further information, refer to Chapter 15,
"Transfer of Business in Australia'.

Right of entry

What rights do unions have to
enter a workplace?

Union officials may gain entry to
aworkplace:

* to hold discussions with employees
whose industrial interests the union is
entitled to represent (ie who fall within
the scope of the union's rules)

pursuant to state or territory WHS
laws, or

to investigate a suspected breach of the
FW Act or an industrial instrument that
applies or applied to a member of

the union.

There are certain conditions that must be
met before a union can exercise rights of
entry. For example, a union official must
hold a valid entry permit.

Can unions do anything they like
once they enter the workplace?
No. Depending on the reason for entry,

unions are limited in what they can do.

For instance, where a union is conducting
discussions with employees, it can only
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hold discussions with employees whose
industrial interests it is entitled to represent
and who wish to engage in those
discussions. Where a union is entering to
investigate a suspected breach, it can only
inspect work and interview employees for
the purposes of investigating the breach,
and generally can only view records of
employees who are members of the union.

Permit holders are now also able to
exercise a right of entry without notice if
they obtain an exemption certificate from
the FWC when investigating suspected
underpayments.

For further information refer to Chapter
13, 'Union Regulation and Right of Entry'.

Workplace delegates

The FW Act contains rights and
protections for 'workplace delegates'.
Employers are required to provide
delegates with reasonable access to the
workplace to undertake their duties as
delegates. Workplace delegates are
entitled to paid time during normal working
hours to attend training in relation to their
role (except for employees of small
businesses). An employee does not need a
right of entry permit to exercise the rights
of a 'workplace delegate'.

Modern awards, enterprise agreements
and workplace determinations are now
also required to contain clauses providing
for these workplace delegate rights.

Employers are also required to ensure that
they do not:

 unreasonably fail or refuse to deal with
a workplace delegate

* knowingly or recklessly make a false or
misleading representation to a
workplace delegate, or

» unreasonably prevent a workplace
delegate from exercising their rights.

For further information refer to Chapter 13,
"Union Regulation and Right of Entry'.

Termination of employment

Several claims are available to employees
who are dismissed from their
employment. Depending on the
circumstances, employees can claim:

» under the common law for breach
of contract

« unfair dismissal under the FW Act

« general protections under the FW
Act, or

« discrimination under state or federal
equal opportunity legislation.

Who can bring an unfair
dismissal claim?

Only an employee whose employment
has been terminated at the initiative of
their employer, or who has been
‘constructively dismissed' can bring an
unfair dismissal claim. The unfair
dismissal jurisdiction provides a remedy
to employees if their dismissal was 'harsh,
unjust or unreasonable'.

The following employees are excluded
from bringing claims:

» employees who have not completed the
minimum employment period of
6 months (in the case of employers with
more than 15 employees) or 12 months
(in the case of employers with fewer
than 15 employees)

» an employee for whom the dismissal
was a case of genuine redundancy,
where the employer has complied with
its redeployment and consultation
obligations
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= an employee not covered by an
industrial instrument and paid more
than the 'high income threshold'
($183,100 per annum, as at 1July
2025), or

» an employee who is pursuing other
termination of employment
proceedings.

For further information on unfair dismissal
and other claims relevant to termination
of employment, refer to Chapter 6,
"Termination of Employment'.

General protections and
workplace rights

Under the FW Act, employees cannot be
dismissed or subjected to other
detrimental action because they have
certain rights, entitlements or attributes.

For example, an employer cannot:

* take adverse action against an
employee because of the employee's
workplace rights or industrial activities
(including freedom of association)

engage in behaviour intended to coerce
an employee to exercise, or not
exercise, their workplace rights

« take adverse action against an
employee because of a particular
attribute (eg their race, colour, sex, age,
disability, etc), or

knowingly or recklessly make false and
misleading statements about a person's
workplace rights.

The general protections provisions also
apply to (and protect) employers,
independent contractors, unions and
prospective employees in

certain circumstances.

HERBERT SMITH FREEHILLS KRAMER

For further information on the
implications of the general protections
rights, refer to Chapter 6, 'Termination of
Employment' and Chapter 9,
'Discrimination, Sexual Harassment,
Diversity and Workplace Rights'.

Discrimination

Discrimination is regulated at both state
and federal levels by legislation in all
jurisdictions. Under this legislation,
employers must not directly or indirectly
discriminate against employees for a
prohibited reason. These reasons vary
from jurisdiction to jurisdiction, but
generally include the following:

* sex

marital status

pregnancy or potential pregnancy

breastfeeding

family or carer's responsibilities

sexual preference or orientation and
lawful sexual activity

race or nationality

colour

gender history, gender identity,
transgender, transexual or intersex status

religious belief or activity

physical features

disability

physical or intellectual impairment

- age

political belief of activity

trade union membership or
industrial activities

employment activity, and

* irrelevant criminal or medical record.
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Each state/territory has a slightly
different definition of protected attributes,
and it is therefore important to check the
relevant legislation in which the business
operates. Most employers adopt a 'high
watermark' approach and ensure that
their relevant policies capture all grounds
of unlawful discrimination.

In most jurisdictions, it is a defence to a
discrimination claim that the
discrimination related to a characteristic
that prevented the employee (or
prospective employee) from fulfilling the
inherent requirements of their position
oremployment.

For further information refer to Chapter 9,
'Discrimination, Sexual Harassment,
Diversity and Workplace Rights'.

Changes to workplace sexual
harassment laws

Following the passage of the
Anti-Discrimination and Human Rights
Legislation Amendment (Respect at Work)
Act 2022 (Cth) on 12 December 2022, the
Federal Government has now
implemented all of the 55
recommendations in the Australian
Human Rights Commission's Respect@
Work report which was released in March
2020. There is now:

* a positive duty for employers to take
reasonable and proportional measures
to eliminate unlawful sex discrimination,
including sexual harassment, as far
as possible

a prohibition against conduct that
subjects another person to a hostile
workplace environment on the ground
of sex, and

« the ability for representative bodies
(such as unions) to make representative
applications in the Federal Courts (also
known as 'class actions') on behalf of
one or more individuals who have
experienced unlawful discrimination.

For further information refer to Chapter 9,
'Discrimination, Sexual Harassment,
Diversity and Workplace Rights..

Right to disconnect

The FW Act now contains an employee
'right to disconnect'. The provisions apply
to both non-small businesses and small
businesses.

The right to disconnect is a positive right
for employees to refuse to monitor, read
or respond to contact, or attempted
contact, from an employer outside of the
employee's working hours unless the
refusal is unreasonable. This right also
extends to refusing to respond to contact
from a third party if the contact, or
attempted contact, relates to the
employee's work. This right is a protected
attribute for the purposes of the general
protections regime in the FW Act.

The FWC has powers to deal with a
dispute raised by either an employer or
employee regarding the right to
disconnect. If an application is made to
the FWC to deal with a right to disconnect
dispute and the FWC is satisfied that:

 the employee is unreasonably refusing
to monitor, read or respond to contact
or attempted contact and there is a risk
the employee will continue to do so, or
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the employee's refusal is not
unreasonable and there is a risk the
employer will take disciplinary action
against the employee due to the
reasonable refusal or continue to
require the employee to make contact,

then the FWC has power to make the
following orders:

that the employee be prevented from
continuing to unreasonably refuse to
monitor, read or respond to contact or
attempted contact

the employer be prevented from taking
disciplinary action against the employee
for a reasonable refusal, or

that the employer be prevented from
making unreasonable contact with
theemployee.

Modern awards also contain a term that
specifies that employees can exercise this
new right to disconnect.

Work health and safety and
workers' compensation

Work health and safety (WHS) and
workers' compensation continue to be
regulated primarily by each state and
territory. This has created inconsistency
between jurisdictions, especially
because of the different rules affecting
WHS compliance.

The federal model health and safety
legislation was released in May 2010 with
the intention of harmonising the disparate
state/territory WHS laws around
Australia. All jurisdictions except Victoria
have since adopted the model laws, so
some differences nonetheless remain
between jurisdictions.

HERBERT SMITH FREEHILLS KRAMER

Regardless of whether the harmonised
laws or existing state or territory laws
apply, the fundamental tenets of
Australian WHS law are that employers
have an obligation to maintain a safe
workplace and ensure the health, safety
and welfare of their workers and other
persons affected by the way they conduct
their business.

WHS is a highly regulated regime, with
state and federal regulatory bodies
empowered to investigate, enforce and
prosecute breaches of WHS laws.

Substantial penalties apply for failure to
comply with the relevant legislation and
both companies and their employees or
officers involved in contraventions can be
exposed to criminal prosecution and
potential imprisonment.

Industry-specific (eg mining and
petroleum) and task-specific (eg electrical
safety and dangerous goods) safety laws
also exist in each jurisdiction.

For further information refer to Chapter 20,
'Health and Safety, Workers' Compensation
and Personal Injury".

Long service leave

Long service leave provides additional
paid leave for employees with lengthy
uninterrupted service. It remains primarily
regulated by state and territory legislation.
The NES preserve, or allow for the
preservation of, long service leave
entitlements provided by industrial
instruments that were in operation on
31December 2009 in certain limited
circumstances.
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Unless an entity is subject to award- or
agreement-derived long service leave
terms, enterprise agreements made under
the FW Act are subject to state and
territory laws dealing with long

service leave.

Most state schemes provide for an
entitlement of 3 months' long service
leave after 15 years' service, with some
states allowing this entitlement to be
accessed or paid out on termination of
employment after a shorter period of
time, such as 7 or 10 years.

For further information refer to Chapter 3,
'National Employment Standards'.

Superannuation

Under the Superannuation Guarantee
(Administration) Act 1992 (Cth) employers
must contribute a minimum of 12% of an
employee's ordinary time earnings to that
employee's approved superannuation
fund. The minimum contribution is not
currently scheduled to increase further.

Generally speaking, employers must
provide a choice of superannuation fund
for employees.

The right to superannuation contributions
is included as a NES entitlement.
Employers already have an obligation to
pay superannuation contributions for
eligible employees under superannuation
guarantee laws. There would be no
contravention of the NES provision where
an employer has met their obligations
under these laws.

However, inclusion in the NES means that
any unpaid or underpaid superannuation is
directly enforceable under the FW Act.
Employees, unions or the FWO may take
action for breaches by employers. Employer
compliance under existing superannuation
legislation will continue to be enforced by
the ATO, the primary regulator.

For further information refer to Chapter 18,
‘Superannuation’.

Privacy and workplace
surveillance

The Privacy Act 1988 (Cth) sets out the
Australian Privacy Principles, which
govern the collection, use, disclosure and
transfer of personal and sensitive
information in Australia's private sector. In
addition, some states and territories have
enacted health records and/or specific
workplace privacy legislation.

State and territory-specific legislation also
exists which governs the use of electronic
surveillance and monitoring of employees.

For further information refer to Chapter 17,
'Privacy and Workplace Surveillance'.
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27 Herbert Smith Freehills Kramer
services

Our Australian Employment, We are also one of the largest teams in
Industrial Relations & Australia, dedicating more than 90 legal
Safety team staff to all areas of employment, industrial

relations and safety law.
Our Employment, Industrial Relations &

Safety practice is regarded as one of We pride ourselves on providing
Australia’s premier practices. thoughtful, cost effective and practical
advice to ensure operational objectives are
We have been at the forefront of Australia’s  4chieved. Our team has pioneered many
major workplace cases over the last 40 workplace relations strategies for both

years, helping manage and mitigate the private sector and government clients.
impact of high-profile disputes and claims.

VST Strategic  Recruitment
Directors’ and and terminations
duties board-level (including executive
advisory |evel), managing
the employment
relationship,
diversity, equity
and inclusion/< Documents

Strategic 339 (contracts and

advice policies)

Psychosocial
health and
safety

Litigation
and

Regulator Fers
conciliations

interaction

Managing ill
or injured
employees

Incident
response
Enterprise
bargaining and
FWC
proceedings

Union and
regulator Award and
relationships agreement
compliance
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SINGAPORE
SYDNEY

TOKYO
WASHINGTON, DC

GROUPS
AFRICA

INDIA

ISRAEL
KAZAKHSTAN
KOREA

LATIN AMERICA
MALAYSIA
NORDIC
SWITZERLAND
UKRAINE
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OFFICES @ A

ANGKOK LONDON
BEIJING LUXEMBOURG
BELFAST MADRID
BRISBANE MELBOURNE
BRUSSELS MILAN

DUBAI NEW YORK
DUSSELDORF PARIS
FRANKFURT PERTH

HONG KONG RIYADH
JAKARTA * SHANGHAI
JOHANNESBURG SILICON VALLEY

We are attuned to ensuring workers are
engaged with fairly and respectfully,
even amid employment disputes or
disagreements.

Core areas of expertise include industrial
relations, employment law, litigation,
workplace health and safety, diversity and
equal opportunity law, privacy and training.

Our global network

Globally, Herbert Smith Freehills Kramer
offers a full complement of commercial law
services, including capital markets,
competition, finance, intellectual property,
mergers and acquisitions and tax, to name
just a few. Our Australian Employment,
Industrial Relations & Safety team is part of
our global Employment, Pensions &
Incentives team and is truly specialised in
resolving issues at a national, regional and
global level.

* Associated office

Herbert Smith Freehills Kramer advises
clients from offices in major commercial
hubs as illustrated. With our global
network and expertise in all legal matters
impacting on the employment
relationship, our team is ideally positioned
to assist employers across borders,
including in the US, UK, Europe, the
Middle East, Africa, Asia and Australia.

See Chapter 29 of this Guide which lists our
global network of employment lawyers , or
alternatively scan the QR code below.
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Stay up to date with our latest publications

Our newly expanded suite of people-related podcasts are delivered in a straight talking,
engaging and entertaining format, perfect for listening or watching on your commute.
We deliver practical insights based on our experience of helping clients across Australia
navigate some of their most complex people-related issues

Inside IR Each episode arms human resources, industrial relations
and legal professionals with the latest industrial relations
thinking. We will keep you up to date with legislative
reform, the latest case law developments and perspectives
on industrial relations issues playing out in workplaces
across the country.

The essential podcast for employment lawyers and HR
professionals, delivering engaging and thought-provoking
content on all things employment law and practice from
workplace disputes to legislative changes, through to
navigating issues relating to whistleblowing and
investigations.

I
m
A
w
m
)
-
w0
2
=
I
m
A
m
m
=
-
r
wn
A
X
>
2
m
)
wn
m
A
=
(2]
m
wn

For safety practitioners, senior leaders and directors keen
to keep across the latest in safety law, Inside Safety is your
go-to resource for issues including psychosocial risks,
directors’ duties and obligations, contractor management
and incident response.

Employment Notes

Follow the QR code below | Follow the QR code Employment Notes is a
to view Australian posts on | below to subscribe to the | Herbert Smith Freehills
Employment notes Employment Notes blog | Kramer know-how blog

where you will find the latest
developments in international
employment legislation,
regulation and litigation.
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“Herbert Smith Freehills
Kramer has a market-leading
full-service employment
practice, widely endorsed for
its deft handling of Australia's
largest industrial relations
matters.”

CHAMBERS AND PARTNERS
(EMPLOYMENT) AUSTRALIA
2024

“Herbert Smith Freehills Kramer
went to great lengths to
understand our business and
operating environment,
providing advice that was both
practical and mindful of our
commercial approach.”
CHAMBERS AND PARTNERS

(EMPLOYMENT) AUSTRALIA
2025

“They are proactive, engaged
and available 24/7."
CHAMBERS AND PARTNERS

(EMPLOYMENT) AUSTRALIA
2025

“The experienced employment
law team at Herbert Smith
Freehills Kramer is adept at
advising clients on industrial
relations matters, workplace
change facilitations, health and
safety strategies and
high-profile disputes and
litigation.”

CHAMBERS AND PARTNERS

(EMPLOYMENT) AUSTRALIA
2025
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28 Contributors

Preparing a publication of this nature is only possible due to the great experience and
dedication of our people. We would like to acknowledge the contributions of all the
lawyers and support staff from the Herbert Smith Freehills Kramer team who helped
with this publication:
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Employment, Industrial
Relations and Safety
Team

Scan the QR code for more information
on our Employment, Industrial Relations

and Safety practice

Brisbane

Aaron Anderson

Partner

T+61 7 3258 6528

M +61 421 583 066
aaron.anderson@hsfkramer.com

Matthew Cameron

Partner

T+617 3258 6334

M +61 453 785 865
matthew.cameron@hsfkramer.com

Kara Reynolds

Executive Counsel

T+61 7 3258 6327

M +61 431 252 235
kara.reynolds@hsfkramer.com

Ashlee Wheeldon

Senior Associate

T+61 7 3258 6760

M +61 439 173 286
ashlee.wheeldon@hsfkramer.com

Takara Raymond

Senior Associate

T+61 7 3258 6386

M +61 432 065 390
takara.raymond@hsfkramer.com

Rebecca Campbell

Solicitor

T+61 7 3258 6379

M +61 428 574 038
rebecca.l.campbell@hsfkramer.com

Elke Webber
Solicitor

T+617 3258 6718
M +61 418 351 990
elke.webber@hsf.com
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Melbourne

Steve Bell

Managing Partner - EIRS Australia

T+61 39288 1236
M +61 419 351 022
steve.bell@hsfkramer.com

Rohan Doyle

Partner

T+61 39288 1099

M +61 413 312 175
rohan.doyle@hsfkramer.com

Natalie Gaspar

Partner

T+61 39288 1091

M +61 427 044 689
natalie.gaspar@hsfkramer.com

Nicholas Ogilvie

Partner

T +61 39288 1380

M +61 407 156 438
nicholas.ogilvie@hsfkramer.com

Lucy Boyd

Executive Counsel

T +61 39288 1553

M +61 427 764 191
lucy.boyd@hsfkramer.com

Dean Farrant

Special Counsel
T+6139288 1172

M +61 439 362 183
dean.farrant@hsfkramer.com

Mitchell Brennan

Senior Associate

T+61 39288 1312

M +61 460 853 147
mitchell.brennan@hsfkramer.com

Adam Ray

Senior Associate

T+61 39288 1738

M +61 461 483 424
adam.ray@hsfkramer.com

Jonathan Stamatelos

Senior Associate

T+61 39288 1701

M +61 401 025 516
jonathan.stamatelos@hsfkramer.com

Georgina Bartley

Solicitor

T+61 39288 1167

M +61 477 955 073
georgina.bartley@hsfkramer.com

Megan Buttigieg

Solicitor

T+61 39277 2723

M +61 407 195 846
megan.buttigieg@hsfkramer.com

Nicholas Lamanna

Solicitor

T +61 39288 1904

M +61 448 525 539
nicholas.lamanna@hsfkramer.com
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Sydney

Miles Bastick

Partner

T+61 292255722

M +61 416 225 755
miles.bastick@hsfkramer.com

Michael Gonski

Partner

T+61 2 9225 5083

M +61 409 987 121
michael.gonski@hsfkramer.com

Nerida Jessup

Partner

T+61 29322 4732

M +61 447 975 133
nerida.jessup@hsfkramer.com

Shivchand Jhinku

Partner

T +61 292255228

M +61 417 637 207
shivchand.jhinku@hsfkramer.com

Drew Pearson

Partner

T +61 2 9225 5492

M +61 403 437 599
drew.pearson@hsfkramer.com

Lucy Bochenek

Executive Counsel

T+61 2 9322 4047

M +61 447 159 177
lucy.bochenek@hsfkramer.com

Elizabeth Kenny

Senior Associate

T+61 29322 4784
elizabeth.kenny@hsfkramer.com

HERBERT SMITH FREEHILLS KRAMER

Jessica Light

Senior Associate

T+61 29322 4989

M +61 425 233 952
jessica.light@hsfkramer.com

Lisa Soo

Senior Associate

T+61 292255150

M +61 429 235 903
lisa.soo@hsfkramer.com

Rose Kethel

Solicitor

T+61 2 9322 4065

M +61 400 628 453
rose.kethel@hsfkramer.com

Hugh McLaurin

Solicitor

T+61 292255883
hugh.mclaurin@hsfkramer.com

Mevena Roshan

Solicitor

T+61 29322 4019

M +61 455 367 197
mevena.roshan@hsfkramer.com

Perth

Rachel Dawson

Partner

T+61 89211 7569

M +61 409 774 557
rachel.dawson@hsfkramer.com

Marin Zubonja

Senior Associate

T+61 89211 7899

M +61 428 625 646
marin.zubonja@hsfkramer.com
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Other specialists

Tax

More information on our tax practice

Nick Heggart

Partner - Tax

T+61 89211 7593

M +61 437 007 229
nick.heggart@hsfkramer.com

Kim Noah

Senior Associate - Tax
T+61 39288 1899

M +61 488 725 057
kim.noah@hsfkramer.com

Superannuation

More information on our
superannuation practice

Maged Girgis

Partner - Funds M&A and Financial
Services (Superannuation)

T +61 2 9322 4456

M +61 419 886 662
maged.girgis@hsfkramer.com

Samantha Wells

Senior Associate - Funds M&A and
Financial Services (Superannuation)
T +61 29322 4085

M +61 486 000 156
samantha.wells@hsfkramer.com

Privacy, Information
Governance and Data Security

More information on our data protection
and privacy practice

Kaman Tsoi

Special Counsel - Telecommunications,
Media and Technology (Privacy,
Information Governance and

Data Security)

T+61 39288 1336

M +61 412 687 842
kaman.tsoi@hsfkramer.com

This Guide was edited by Natalie Gaspar and Isme Stubbs.

Any comments or queries about this publication can be directed to Natalie Gaspar on
+613 9288 1091 or Natalie.Gaspar@hsfkramer.com
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29 Global contacts: Employment,
industrial relations, safety,
pensions, executive compensation
and incentives, and immigration

Australia

Sydney

F Miles Bastick

Partner

Employment, Industrial Relations and Safety
T +61 292255722

M+61 416 225 755
miles.bastick@hsfkramer.com

Michael Gonski

Partner

Employment

T +61 29225 5083

M+61 409987 121
michael.gonski@hsfkramer.com

Nerida Jessup

Partner

Safety

T +6129322 4732

. M+61 447 975 133
nerida.jessup@hsfkramer.com

Shivchand Jhinku

Partner

Employment and Industrial Relations
T +61 29225 5228

M+61 417 637 207

shivchand jhinku@hsfkramer.com
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Drew Pearson

Managing Partner, Sydney Office
Employment and Industrial Relations
T +61 29225 5492

M+61 403 437 599
drew.pearson@hsfkramer.com
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Brisbane

6¢C

Sophie Beaman

Executive Counsel

Employment and Industrial Relations
T +61 2 9322 4959

M+61 415 108 207
sophie.beaman@hsfkramer.com

Lucy Bochenek

Executive Counsel

Safety

T +61 29322 4047

M+61 447 159 177
lucy.bochenek@hsfkramer.com

Aaron Anderson

Partner

Employment and Safety

T +61 7 3258 6528

M+61 421 583 066
aaron.anderson@hsfkramer.com

Matthew Cameron

Partner

Employment and Industrial Relations
T +61 7 3258 6334

M+61 456 785 865
matthew.cameron@hsfkramer.com

Rommo Pandit

Executive Counsel
Employment

T +61 7 3258 6311

M+61 434 198 332
rommo.pandit@hsfkramer.com
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Kara Reynolds

Executive Counsel

Employment, Industrial Relations and Safety
T +61 7 3258 6327

M+61 431 252 235
kara.reynolds@hsfkramer.com
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Melbourne

HERBERT SMITH FREEHILLS KRAMER

Steve Bell

Managing Partner, Employment,

Industrial Relations & Safety - Australia and Asia
Safety

T +61 39288 1236

M+61 419 351 022

steve.bell@hsfkramer.com

Rohan Doyle

Partner

Employment and Industrial Relations
T +61 39288 1099

M+61 413312 175
rohan.doyle@hsfkramer.com

Natalie Gaspar

Partner

Employment and Industrial Relations
T +61 39288 1091

M+61 427 044 689
natalie.gaspar@hsfkramer.com

Nicholas Ogilvie

Partner

Employment and Industrial Relations
T +61 39288 1380

M+61 407 156 438
nicholas.ogilvie@hsfkramer.com

Anthony Wood

Partner

Employment and Industrial Relations
T +61 39288 1544

M+61 419 873 690
anthony.wood@hsfkramer.com

Lucy Boyd

Executive Counsel

Employment and Industrial Relations
T +61 39288 1553

M +61 402 130 188
lucy.boyd@hsfkramer.com
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Dean Farrant

Special Counsel

Employment and Industrial Relations
T +61 39288 1172

M+61 439 362 183
dean.farrant@hsfkramer.com

Anna Creegan

Partner

Employment, Industrial Relations and Safety
T +618 92117135

M+61 409 991 049
anna.creegan@hsfkramer.com

Rachel Dawson

Partner

Employment and Industrial Relations
T +61 89211 7569

M+61 409 774 557
rachel.dawson@hsfkramer.com

Olga Klimczak

Partner

Employment, Industrial Relations and Safety
T +61 89211 7624

M+61 431 535 640
olga.klimczak@hsfkramer.com

Claire Sharpe

Executive Counsel

Employment and Industrial Relations
T +61 89211 7513

L | claire.sharpe@hsfkramer.com
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Global key contacts

Asia

Bangkok

Nonnabhat (Niab) Poon
Partner

T +66 2 8573834

M+66 63 681 0222
niab.paiboon@hsfkramer.com

Rachael Shek

Partner

T +852 21014035

M+852 59175818
rachael.shek@hsfkramer.com

Harris Toengkagie

Partner

Hiswara Bunjamin & Tandjung
T +62 2139731781

g M+62 811 8715 216

harris.toengkagie@hsfkramer.com

Gillian Miao

Counsel, Kewei
Employment

T +86 21 2322 2325
gillian.miao@hsfkewei.com

Fatim Jumabhoy

Partner

Employment

T +65 6868 9822

M+65 9770 0320
fatim.jumabhoy@hsfkramer.com
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Kevin Leblang

Partner

Employment

T +1 2127159306

M+1 212 715 8306
kevin.leblang@hsfkramer.com

Barbara Roth

Partner

Employment

T +1 917 542 7858
barbara.roth@hsfkramer.com

Robert Holtzman

Partner

Employment and Executive Compensation
T +12127159513

M+1 212 715 8035
robert.holztman@hsfkramer.com

Eliza Kaiser

Partner

Employment

T +12127159156

M+1 212 715 8376
eliza.kaiser@hsfkramer.com

Marissa Holob

Partner

Executive Compensation and Employee Benefits
T +1 212 715 9499
marissa.holob@hsfkramer.com
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Tyler Hendry

Senior Associate
Employment

T +1 917 542 7866
tyler.hendry@hsfkramer.com
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Business Immigration

Matthew Dunn

Partner

Business Immigration

T +1 2127159408
matthew.dunn@hsfkramer.com

Mark Koestler

Partner

Business Immigration

T +1 2127159385
mark.koestler@hsfkramer.com

Scott Gorski

Partner

Business Immigration

T +1 212 7159535

M+1 516 410 8229
scott.gorski@hsfkramer.com
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London

Employment

Andrew Taggart

Partner

Employment

T +44 20 7466 2434

M+44 791 746 1269
andrew.taggart@hsfkramer.com

Tim Leaver

Partner

Employment

T +44 20 7466 2305
M+44 780 920 0370
tim.leaver@hsfkramer.com

Christine Young

Partner

Employment

T +44 20 7466 2845

M+44 780 920 0725
christine.young@hsfkramer.com

Nick Wright

Partner

Employment

T +44 20 7466 7524
M+44 780 920 0529
nick.wright@hsfkramer.com
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Jenny Andrews

Of Counsel

Employment

T +44 20 7466 6430

M+44 7515 783787
jenny.andrews@hsfkramer.com

Sian McKinley

Of Counsel

Employment

T +44 20 7466 2996

M+44 7933 500941
sian.mckinley@hsfkramer.com
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Pensions

Samantha Brown

Partner

Pensions

T +44 20 7466 2249

M+44 780 920 0083
samantha.brown@hsfkramer.com

Rachel Pinto

Partner

Pensions

T +44 20 7466 2638
M+44 773 009 2187
rachel.pinto@hsfkramer.com

Michael Aherne

Partner

Pensions

T +44 20 7466 7527

M+44 771 896 3726
michael.aherne@hsfkramer.com

Executive Compensation and Incentives

Paul Ellerman

Partner

Executive Compensation and Incentives
T +44 207 466 2728

M+44 780 920 0186
paul.ellerman@hsfkramer.com

Mark Ife

Partner

Executive Compensation and Incentives
T +44 20 7466 2133

M+44 780 920 0316
mark.ife@hsfkramer.com
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Niall Crean

Senior Associate

Executive Compensation and Incentives
T +44 20 7466 2810
niall.crean@hsfkramer.com
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Emma Rohsler

Partner

Employment

T +33 153577 235

M+33 6 3268 3927
emma.rohsler@hsfkramer.com

Sophie Brezin

Partner

Employment

T 433153577 089

M+33 6 1363 2300
sophie.brezin@hsfkramer.com

Elisabeth Debregeas

Of Counsel

Employment

T +33153577381
M+33153577381
elisabeth.debregeas@hsfkramer.com

Guilhem Seronie

Of Counsel

Employment

T +33153571359

M+33 675628042
guilhem.seronie@hsfkramer.com

Moritz Kunz

Partner

Employment

T +49 69 2222 82501
M+49 69 2222 82501
moritz.kunza@hsfkramer.com
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Dr Anja Lingscheid

Counsel

Employment

T +49 69 2222 82504

M+49 69 2222 82504
anja.lingscheid@hsfkramer.com
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José Ignacio Jiménez-Poyato

Consultant

Employment

T +34 91 423 4019

M+34 649 650 216
joseignacio.jimenez-poyato@hsfkramer.com

Maria Cristos

Senior Associate
Employment

T +34 91 423 4183

M+34 646 242 611
maria.cristos@hsfkramer.com

Stuart Paterson

Managing Partner, Middle East
T +971 4 428 6308

M+971 50 625 6686
stuart.paterson@hsfkramer.com

Janine Mallis

Of Counsel

T +971 4 428 6326

M+971 55 1866 120
janine.mallis@hsfkramer.com
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